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Nextel Communications, Inc. ("Nextel") respectfully submits

these Comments on the Notice Of Proposed Rule Making ("NPRM")

concerning the re-auction of returned C Block Personal

communications services ("PCS") licenses. Nextel asserts that the

re-auction should be open to all qualified bidders. setting aside

C Block licenses solely for "s..ll businesses" is not required by

the Communications Act of 1934 and would not be in the public

interest in light of today'. competitive telecommunications

marketplace. The Commission can fulfill its statutory obligation

to assure small business participation in the PCS licensing process

and to promote rapid development of the re-auctioned C Block

spectrum by providing small business bidding credits, and by

allowing small business post-auction partitioning and

disaggregation.

To facilitate rapid deployment of wireless services on the re­

auctioned C Block licenses, the commission should ensure that all

capable and interested parties are entitled to participate in the

re-auction. Only by permitting unrestricted participation can the

Commission ensure that the spectrua is placed into the hands of

those who value it most highly and are in a position to rapidly

fund, construct and implement wireless telecommunications systems

in today's marketplace. Rapid development of the C Block spectrum

pro.ates the pUblic interest by ensuring that spectrum is put to

its highest and best use, and by enhancing the co.petitive position

of existing C Block licensees that are relying on the buildout of
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these systems to facilitate nationwide roaaing and network

integration.

Today' s competitive wireless teleco_unications marketplace is

significantly different from the one that existed in 1994 when the

Commission first established the C Block set-aside auction.

Winners of the re-auctioned C Block licenses will likely be the

sixth or seventh wireless entrant in a aarket, they will be seeking

investment from a financial co_unity already approached by

numerous other competitors, and they will be facing fierce

competition from well-financed, entrenched teleco..unications

companies. These factors ensure that the NbarN has been raised

even higher for re-auctioned license winners than it was for the

original C Block winners, .cae of whoa have declared bankruptcy.

S..ll business should ParticiPate in the re-auction, and they

should be placed on a level cc.petitive playinq field with larqa

businesses through the use of biddinq credits. Should a saall

business value a partiCUlar C Block license most highly, bidding

credits will enhance its ability to bid competitively with a large,

entrenched teleco..unications company that likewise places a high

value on that spectrua. Additionally, s..ll busin.ss participation

in the C Block spectrum assig~nts can be siqnificantly enhanced

through the use of spectrua disaggregation and partitioning.

For these reasons, Nextel respectfully suaits herein that the

co..ission should open the C Block re-auction to all interested

qualified parties.
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Pursuant to Section 1.415 of the Rules of the Federal

coaaunicationa Ca.aiasion (Mca.aission"), Nextel Communications,

Inc. (MNextel") respectfully submits these Comments on the Further

Notice of Proposed Rule Makinq ("Notice") in the above-referenced

docket.1./

In the Notice, the Commission seeks industry comment on the

re-auction of certain C-Block Personal communications services

("PCS") licenses that l1ay be returned to the co_ission on or

before January 15, 1998. The co_ission requested cOlllllent on

eliqibility require..nts for the C-Block re-auction as well as the

specific auction procedurea that should be employed therein. 2../

Nextel respectfully submits that the Commission should open the C­

Block re-auction to all qualified bidders rather than restrictinq

1./ Second Report and Order and Further Notice of proposed Rule
Makinq, FCC 97-342, released october 16, 1997.

2../ Notice at para. 7.
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it to "entrepreneurs, "1/ and should fulfill its Congressional

obligations by awarding bidding credits to small business

participants. The Comaission is under no statutory obligation to

set aside the C Block PCS licenses for entrepreneurs, and in

today's competitive environment, the pUblic interest would be

better served by allowing broad participation in the C Block re-

auction.

II. AClUOUIJ)

In tAe Fifth Report and Order in PP Docket No. 93-253,~/ the

Commission concluded that C Block broadband PCS licenses should be

set aside for "entrepreneurs" to insulate saall businesses fro. the

coapetition of large "telephone, cellular and cable television

'i·,tW'!

companies" in the auction proces•• fl/ Although the co_ission

recoqnized. that setting .side .pectr\UI for saall businesses was not

required by Section 309 (j) (3) of the Caa.unications Act,fl./ it

concluded that setting aside spectrum specifically for small

businesses would facilitate their access to the amount of capital

that would be necessary to build out broadband PCS systeas.7/

~/ The Commission defines "entrepreneurs" for the C Block as
those coapani.s with "gros. reveaue. of 1••• than $125 million in
each of the last two years and total assets of less than $500
.illion••• " Section 24.709(a) of the coaaission's Rules.

~/ Fifth Report and Order, 9 FCC Rcd 4493 (1994) ("5th R'O").

~/ Id. at para. 121.

i./ Accordil\Cj to the ccmai.sioft, the "law does not mandate the
use of any partiCUlar procedure. " Id. at para. 93.

1/ Id. at para. 96-103.
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As a r ••ult, a nuaber at .aall bu.in••••• participated in the

C Block auction and acquired licen••• in various markets throughout

the country. Some ot th... licen•••s, in fact, have already

constructed and launched coaaercial operations. §.I A handful of

bidders, on the other hand, chose to manipulate the small business

set aside in an att.mpt to horde .pectrua and build out nationwide

syste.. at what they had beli.ved would be di.counted prices as

compared to the A and B Block PCS lic.n.... bong the back.rs for

these "saall business" applicants were the large, multi-national

conglomerates Sony, Xorea Electric Pow.r Coapany, and Pohang

Steel·'-I

These competing "small bu.ine.... applicant. bid well in excess

of the A and B Block pric.s for qeoqraphically-s..ll.r licenses.

Th. r.sult was that the•• overbidding lic.n•••• found th....lves in

debt far beyond their Commis.ion-limited ..an. (to qualify a. saall

bu.inesse.) and unable to fulfill th.ir debt obligations, much less

to rapidly deploy C Block PCS service••121 The set aside

II Cook Inl.t Region, Inc. told the ca.ai••ion in Hay of this
year that it would be launching C Block systems by mid-1997.
We.tern Wir.l.s. Corporation, aoreov.r, has launched co...rcial
operations in all .even of its C Block PCS MTAs. See Comments of
Western Wireless Corp••t al., WT Docket No. 97-82, filed June 23,
1997.

2.1 See, e. g •, Partial Response of Antigone Communications
Limited Partnership and PCS Devco, Inc. to Nextwave's Section
308(b) Filing, submitted November 25, 1996, spelling out each of
the foreign inve.tors in Nextwave Comaunications, Inc.

12/ A .....11 busines." is, by definition, a coapany with
limited assets and average gro.s revenues. It obtains that status
.pecifically becau.e it i. not .xpected to be able to bid billions
of dollars in competition with industry giants.
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auction, in other words, inadvertently created an "incentive for

businesses to enqage in shams and fronts" to achieve small business

eligibility -- the very r.sult the co..ission had tried to

avoid.lll

Now having .stablished a progr.. for C Block licensees to turn

in all or portions of their licenses and avoid default on their

debt obliqations, the Comai••ion is seekinq co...nt on the rules

for re-auctioninq those licenses. Lessons that should have been

learned in the C Block set aside auction, however, appear to have

been ignored because the Notice fails to solicit co_ent on whether

a set ..ide of C Block licenses for "entrepreReurs II contin\les to be

in the public interest.

Mextel suO-its that liaitinq eliqibility in the re-auction to

"small businesses" is not in the pUblic interest because:

(1) the public interest is best .erved by ensuring
rapid deployment of C Block PCS services
throughout the Nation, which is best assured
by OPening the auction to all potential
applicants;

(2) set .sides skew marketplace realities and
interfere with the proper functioninq of the
.a.rket, thus undercuttinq the effectiveness of
competitive bidding to a••iqn licenses to
those that value the. most highly; and

(3) today's coapet.it.ive wireless
telecoaaunications marketplace i. different
froa the one that. existed wRen the Co.-ission
oriqinally .et aside tae C Block licen.e. for
...11 bQaine._s, thus requirinq a re­
evaluation of the set aside aechanisa.

111 5th R.O at para. 121.
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Li.iting eli9ibility in the C Block re-auction i. not required

by the Co_unications Act and is not in the pUblic interest because

it will encourage speculation and .ha•• , and distract bidders from

focused, small busine.s-oriented courses of action, i.e., seeking

to provide a niche service or concentrating on a limited geographic

area where the coapany aay have unique interests. It will

fore.tall the rapid deplo~nt of C Block sy.te.. by shutting out

tho.e entities .c.t capable of expeditiou.ly building out 30 MHz

Basic Trading Area (MBTAM)-based .y.tems which would facilitate

increased coverage and roaming for potential C Block competitors'

networks. Moreover, in.ulating saall businesses from big

bu.in..... in the auction doe. not protect the. from the growing

nuaber of big buaine.. licensee. already ca.petinq for wireIe••

tel.co-.unicationa con.u.er.. The ca.ai••ion cannot guarantee

and .hould not atteapt to guarantee -- small bu.inesses success in

the marketplace. Using a set-aside for C Block re-auctioning may

exacerbate the nuaber of C Block bu.ine.. failures in the

increa.ingly caapetitive ca.aercial wireless ..rketplac••

The Ca.ai.aion can provide ....11 bu.ine.... opportunitie.

through the u•• of bidding credit.. This would provide saall

businesses sufficient opportunity for legitimate participation in

the re-auction, would allow them to compete with larger entities

that may choose to bid on the.e returned licenses, and would

furth.r thep.lblic intereat by a••iqning the returned C Block

licen... to those who value th_ .oat highly and can expeditiou.ly

put the. to the highe.t and best u•••
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III. DIIQV81IOI

A. gi.t.i8' C I1Mk Li \Mie cut"V' ar. I ••t lery"
., I&»i. lMillout. .c '.tux-" C 1100k Lio......

The le9itiaate saall business licensees currently building out

C Block systems are being significantly disadvantaged by the

continuinq delay in licensing the C Block spectrum. Because so

many of the C Block lic.nsee. are saall businesses, they have not

established nationwide footprints; therefore, their competitive

succe•• r.lie. on roaaiRq avr...-nt. with other wireless carriers.

As long as these returned C Block licenses lie fallow, existing C

Block licensees are at a competitive disadvantage.

The Commission can promote a level competitive playing field

for these incUllbent licensees by facilitatinq rapid licensing,

construction and buildout of tne returned licen.es.

quickly the.. liceft8a8 are conatructed and operational, the .are

quickly the existing C Block licensees can ent.r into roaming

aqr....nt. and ca.pete with other wireless providers not only in

individual aarkets, but also in offering alternative competing

wireless network•• In light of the growing lIaturity of the

wir.le.s .ark.tplace, i.e., up to five wir.les. coapetitors in a

.ingle market, the .peed of deployaant i. incr.a.ingly critical to

re-auctioned C Block licen.... ' .ucce.. in the ..rketplac••

Therefore, the co_ission should allow participation in the C Block

r.-auction by those coapanies with the greatest likelihood of

building out C Block syst... in the .cst .fficient and effective

.anner, i.e., ca.panie. with .xten.iv. sy.tem impl...ntation and

operating experi.nce, and capital. 811&11 bu.in••••• , as discussed
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below, can effectively participate with the assistance of bidding

credits, partitioninq and disaqqreqation.

B. A Set-Ali4' Auction Int.rferes With The Proper Functioning of
the Marketplace

Setting aside the returned C Block licenses only for sIBall

businesses in the re-auction raises the potential for the

co..ission to fall into the sa.. trap created by the original C

Block auction, j.e., auction winners that cannot fulfill their debt

obligations. Insulatinq saall businesses fro. larqer businesses in

the bidding process changes the para-.ters within which bidders

must make infonuad bicldinq decisions. Conqress adopted co.petitive

biddinq to promote a license assiqrnaent process that would use

marketplace forces to assign licenses to those parties that placed

the hiqhe.t value on the spectrtm.. By shuttinq out certain

bidders, the ca.aission skews aarketplace realities and undercuts

the very reason Congress adopted the auction process.

Since the ca.aission first adopted the C Block set-aside in

1994, the wireless telecommunications industry has dra.atically

evolved. The wireless marketplace in 1994 consisted primarily of

duopoly cellular provider. offering nearly identical services to

conau.ers. The wireless industry confrontinq the ca..i.sion and

potential participants today, in contrast, cORsists of as aany as

five coaaercially operating wireless providers, offering constm.ers

an array of services and varyinq digital and analoq technoloqies.

This is the marketplace the Commission and Congress envisioned in

the early , 90s with the passage and implementation of the 1993

Budqet Act and the PCS spectrum allocation; it is not, however, a
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marketplace in which insulated "entrepreneurs" can typically expect

to succe••fully compete on a broad ba.i••

At this late date, the co_i••ion cannot expect new entrant,

novice entrepreneurs to enter the broad consu.er Ilarketplace

expecting to comPete effectively again.t the likes of AT'T

Wireless, Sprint SpectrUJl, Bell.outh and Southwestern Bell and

other wireless providers operating mature, e.tablished systems

offerinq name-brand services. In this marketplace, only those

companies -- large or .mall -- that have e.tablished theaselves as

provider. in particular market., or that are new entrepreneurial

coapanie. with a unique, affordable and technologically-advanced

service (for which they can attract .ignificant capital to build

out their .y.te..) can expect to put the re-auctioned .pectrua to

it. highe.t and be.t use.lll Therefore, the coaaission should

Ilake the.e license. available to all qualified bidders.

saall bu.ine.. entrepreneur. .hould be encouraged to

participate in the wireless teleco..unications Ilarketplace, but in

doing .0, those coapanies -- ju.t like large organizations -- must

be prepared with business plan. capable of .urviving in a highly

competitive, capital-intensive indu.try. Moreover, given the

relatively late start the.. particular C Block licensees will have

vis-a-vis other wireIe•• provider., the coapetitive hurdles will be

.ub.tantial. InsUlating ...11 bu.ine.... in an auction proces., in

III Moreover, should a small bu.ine•• develop a business plan
attractive enough to draw in .iCJftificant inve.tor., cc.ais.ion­
imposed size limitations should not restrain a company from
acquiring that additional capital in order to provide C Block-based
services to the pUblic.



-9-

other words, will not insulate th_ froa tile cOJlPetition they will

face in the ••rketplace frOll well-financed, incUllbent cellular, PCS

and wide-area Specialized Mobile Radio carriers all coapetinq for

the salle custoaera.

Therefore, qiven the drastic chanq.s that have occurred in the

marketplace since the CORaission initially decided to set aside C

Block license. for ••all bu.in••• , i.e., fierce coapetition a.onq

well-estaltlillAacl, well-f\iRdecl cOllp8titors .s well as an increasinq

supply of spectrua for ~bile co-.unication. purposes, set asides

are not in the public interest. Consumers are entitled to C-Block

spectrUDl assignments that will promote the rapid deployment of

wireless telecomm.unications services in the .oat efficient and

effactive .anner po••ible.

c. .i"i.. cr..it.. INti'i..!. ,R'DiMflfll'_,ig rl'ui'e
"M,revr.uv." onerDal,!•• '10 br,lo!Hto. Ia to)1 IroaAq4
19' Drkltplaol

Artificially shuttinq out the aajority of bidders that can

potentially put this returned C Block PCS spectrua to its most

effective use, e.g., incumbent, well-financed wireless providers,

is not in the public interest, and it is not required by the

Coaaunication. Act. The CC*ai.sion has at its disposal other ..an.

for ensurinq ...11 business opportunities to participate without

establishing a quota on the nWlber of licenses that should be

assigned to Nentrepreneurs.N~1 Therefore, the Commission

UI S.e 5th .'0 Wherein thl coaaission explicitly stated that
its set-a.ide could "ensure that 'entrepreneurial' businesses are
qranttd nearly one-balf of all the broadband PCS licens.. beinq
auctioned." 5th .'0 at para. 121.
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should allow all qualified entities to participate in the C Block

re-auction, and enable s.all bu.ine.... to bid cOllpetitively

against large bu.in••••• by providing thea bidding cr.dit••

The provi.ion of bidding credits for ••all businesses is in

the pUblic interest because they ensure participation by all

interested bidders, thus allowing market forces to place the

spectrum into the hands of those who value it most highly. At the

same ti.. , biddinq credits fulfill Congress' objective that .aall

busine••es have an opportunity to participate in the PCS industry

by placing the. in a -ere ca.petitive biddinq position vis-a-vis

big businesses. If a _11 wsiness trUly places the highest value

on a partiCUlar returned C Block license,lll bidding credits

would provide it the leverage necessary to bid competitively with

a big business that also may be interested in that license.

In addition to aidding credits, the Ca.aisaion can ensure

s.all business participation in broadband PCS services throuqh

partitioning and disaCJ9regation. A C Block PCS license assigns a

significant amount of spectrum (30 MHz) over a specific geographic

area. As such, they are ideal for partitioning and disaggregation

aaong multiple s.all business.s to make full us. of the spectrUJll.

Bidding credit. oOllbined with the ability to partition andlor

disaqgreqate 30 MHz BTA licenses poat-auction, therefore, would

lil In the re-auction, existing C Block licensees JIlay have a
siqnificant interest in obtaining those returned licenses adjacent
to their existing footprints. Despite being small businesses,
those C Block licensees, pursuant to rational, focused business
plans, may place a higher value on that license than a large A or
B Block PCS player. Bidding credits enable tho.e C Block licen.ees
to bid consistently with the high value they place on the license.



-11-

enable small businesses to establish biddinq strateqies that can

co.pete with the biddinq strateqies of larqe entities. As a

result, the winner of an auction open to all qualified applicants

is aore likely to be the cOllpany that truly places the highe.t

value on a particular licenae and can put it into productive use.

As explained above, small businesses are not, by definition,

companies with nationwide footprints offering a plethora of

services. Rather, they are .aall businesses, with limited capital,

and their succe.. is JIOre likely to result from focusinq their

efforts Oft niche produc~ ..rkets or s..ller geographic coveraqe

areas. As the C Block auction aptly cieJlOnstratad, inaulatinq saall

businesses frOll the bids of big bu.ine.... encourages thea to

develop over-reachinq business plans, e.g., seekinq a near­

nationwide footprint despite the crushinq debt burden it requires,

rather than a local or regional footprint. Overbiddinq, or aeekinq

to obtain .ignificantly aore spectrua than ...11 busines.es are

capable of i.pleaentinq, is not in the pUblic interest.

IV. COICLVSIOI

The co_ission should not proceed blindly with the C Block re­

auction, ignoring the marketplace realities facing potential

bidder. today. The fact that .et a.ides llay have been reasonable

in a duopoly cellular llarket does not ...n the co..i.sion should

rubber stamp that decision on today's cc.patitive llarketplace. A

set-aside auction would skew aarketplace realities, encourage

overzealous bidding on spectrwa that will be very late to the
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market, and shut out most of the bidders with the greatest

likelihood of rapidly deploying C Block PCS services.

In lieu of set asides, the Commission can provide small

business opportunities with bidding credits and the ability to

partition and disaggregate post-auction. For these reasons, Nextel

respectfully requests that the Commission eliminate the small

business eligibility restrictions on the C Block re-auction.iZ!jly;:ed.
Robert S. Foosaner
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